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e Aol 2§ wIFAENgHYY] BHE Roe v. Wade AH7(1973), Webster v,
Reproductive Health Services AF71(1989), Planned Parenthood of Southeastern
Pennsylvania v. Casey AbA(1992)2] 39412 AAH A HAct Roe v. Wade #all7} &
ol % wm A E GEiTAe ek HYSAH tige]l AAsA HMEJG. Ely,
Bork, Tribe & ®l=r d¥e& Ed}e dabsol 7HEea Qe o =42 ©&d Gy
o] w7t datel A7} obd 7t dh= Eﬂ"’ dolA A AalAle] e F4Fe EH
H =M Foubs @AY digol a‘i’:‘% 1oSiTh d@A e Ggde v FAF
o AFellA] Aol Hefo] HHFE AW Zo*‘%‘ 4R dg Ba gled o KHE—\—
ol E QIZko] opd v oW FAR MegAgozs eote] YA FonsA s
AR g¢de =i ok oy vF o] Zfrie)Holnl ZelivlEE Al
adbolol A, paEjtetol A el dEANE FHE ¢ o] F WolEo]r]o HFHAF &
Hol @wrin AZsch

Alze
5
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Cases and Theories of the U.S.A. on Regulation of Abortion

Do, Hoe-Kun

Professor of Law

<Abstract>

Decisions of the Supreme Court of the US.A. on abortion regulation are made
through three cases, Roe v. Wade(1973), Webster v. Reproductive Health Services(1989)
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and Planned Parenthood of Southeastern Pennsylvania v. Casey(1992). Since Roe v.
Wade decision, there are serious debates on abortion regulation in the American
academic society of constitutional law. Ely, Bork and Tribe who are famous American
constitutional law scholars participate in this debate. In the debate there is
constitutional philosophical clash, between interpretivism and noninterpretivism about
interpretation of constitution, beyond the question that the right of abortion is a
constitutional right or not,

Now the Supreme Court and majority of scholars of the US.A. recognize a right of
abortion of woman as a constitutional fundamental right. But this view has a fatal
defect that the fetus is not a person but another living thing, so right to life of the
fetus becomes meaningless. This view comes from the liberalistic and pragmatic
thought of America. Therefore it scems incompatible to accept in policy making
process on our abortion regulation.

vy

Laurence Tribe ay “efjol] w8 A4ale] A A5E Hdizbe] FE(Clash of
Absolutes)elgta Bolx Ut} Fug dow® §lo] Ay zAfeds ANH X7y F
Bg L8l Ao}

chefell digh FAle) EAlE WAQ Fald A opstn AAH - A - TuH £
Ao 742 BHAEA FeFe A7) wite] gA HFd 4 ols BAE ofvnh ¢juet
% Hela e fEss Fyete] TviEo =& By 4o s A, vimyt
ool Waldl #dte] LTt AASA HFAA - FwA - FEH o] AZHIT U

=
AR vE 7)1‘3]‘3”) nEe e o2 45 vzt A ol A Avbgi e Aol e
of g A= & FEEAT

uFre] GefgrAe] @t viEadwdiEde] wale A 3y drE ded ANAE
1973 4 E A9 (trimester analysis) & A 43le] A9

Roe v. Wade AFzi4ofj Al 347]

18] 1A BAo|vh. FuisAl= 19893 2] Webster v. Reproductive Health
Scrvwes--’) ApA Al BHe AL ol)x ]y Roed] 3v7] ¥HES frstn Z7be] e+t
ABE o= AZ AAZ Tt A¥A= 19929 Planned Parenthood of

O

1) o] 32 i “Selo] #% AL A" RUEHAT, A3H, 1997.100F 7, 54 el A9
S8 22 Al 8% o 4350 GAGEE AR ST TelHid, o goAe oA sl
o La)ul:ﬁu}.&g)o] A HHE Fy, pgsrgch

Laurence I1. Tribe, Abortion : The Clash of Absolutes (New York « London: W.W.Norton &

Company, 1992).

3 549 %wwoww el A 7t mu EAE b AAdh o] FedAw PR =oF FHoz 49
2 Ae)) WS S8 A GIEE FHAA Geth EU BANAAY TAE AL £ A A0
ol ey AdFggalEded EHT”F _1‘"" T g N4 FAEYLY WFH 2y (YT A} 1994), 161-182;
A, e mE B3 FatadAFa A el TR awide =9 F “’#JF—"“"," AbdEl A 1992, 10 3

4) 410 U.S, 113, 93 8.Ct. 705, 35 L.Ed.2d 147 (1973).

5) 492 U.S. 490, 109 S.Ct. 3040, 106 L.Ed.2d 410 (1989).
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wefjFalol BE v welle H AA 3

Southeastern Pennsylvania v. Casey®) AbZIQIH], o7]1M = Roed] #MA=AE A&t
W7kA ARHQ REM HAL] =5 £ LA

9ol RAE 3 HZT JALS 1F 223 FAE ZAAY Aojute FoAH FEF I
a7t ok 19E o] EAle Ao YHE FEolm ZAAHQ oo g7 Wl A
22 AXANA FPo] wel 02 A2 APo] 7tFvs AL HH Folof T AR

o2 dAwWeAe| % Roe #Zo] 2 o]F A £ glo] B2 d1Ee] HEHYL o] F
Gel A A e Fod Ades A HAuoh

o] FL& o] FAo] B% ux AwdHde e wsel FAY =g FId mF
o] JelFAl FaAlo] B HolRL Ay B o] Ropo] T3 el dyole A
7l HAoxr 2 A

0. eltAlel 23 mguyas 52 Ads

1. de 9 A8 A4 (Roe v. Wade)

19733 19 229, A iE9e Roe v. Wade AbHolA Jakste] A8 F3a17] &)
183 ALE AYstns G D4 K AEE #A 8 TexasHH L 728 g ¢

# A3 Rt Blackmun WA A48 diyde] oA 84 = o gohd)
A, A2 AP (privacy)ol @3 Z2H (fundamental) FWA @2 S 7FAx}, o] A}

Age fee vigg 4 A, 4,5 9, 142 F o8 23] ZAHE FIL U= AojA T,

o Faoa]l gglste AAA 4/‘41 fol datig ‘—}'EHE'—_ A £ gle AdE ¥

Figia=d
), SR fgeld oiF Y99uA Ty Fe% Z7o) 2’ (compelling state interest) ]
&y A" 5 e rrﬂoﬂ vk 7hEdtt, F7Hstate)w GARR O] AT FAHA Az
o AHEe BEo BalA Fad oldl A} AdiRe] ARR T Holel MEHT =
dale} A7z A FAT o]d-g kA AL o, Udale] Hijo| wje} W@t
A, Bote AW Al (person) &2 RIAEHZA] ofstrz AY FA 14xe o3|
A B HE AbE Wl EFEA oh g, 1R s dabse e HeE
A + e T o)L 7] HAAE EH°}7P AEded AEAE AL S
A A] g okt g},
‘i’“ﬂ Tt dal 275 AR A2 Hole AHE wE e lojA HFE o
2 37 <9 GeHe AR
o] Aol dig Fdl
PR o} A} ej 3l

to =2
F7ke] FAE WA oheti HHE 2R 4+ Aok o AR o Felk Hrt YA

6) 505 U.S. 833, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992).

7) Th2 Aol 7}%} 3 WA Burger 8 942 8] £3589 Blackmun, Brennan, Powell, Stewart, Marshall,
Stevens TAF 5 7ol whf gk FAb:= Rehnquist, White #AF 5 2 0] 9]},

8) of Ao I HAT NEL $oY= - ~EF, “YAUEE” A9 WEAL 19959 49 %, 147-168
D E LEYs A3 Y2EF AL, HEE $7, TAE JekE A "@akd #44) 1996, 19-3H F=E
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AABZ e} Aoz AANHE WY oA Geidate] dd 7S & 5 gk 387
o] vhA gt 717k Ftel= ejolrk BA wrelA ‘ouidys AL BA¥ F v 47
I, ol & Hote] ME7M5(viability) Al A ol & F7tE dole AW AZEFA #slo
T8¢ o] 7tAH, o] Z|zF Fo YHPE YR Y X AZRIE Ystd Y
83 A$E AYstne JHE FAAE = Aok

7k ‘FR2 % ol il A s A FElA oFE AbERe =AY A
Ae) d)4te] ok

2. Yot A 2] g df(Webster v. Reproductive Health Services)

Webster Aol A= SeEa A B8 MissouriFHe] A EA7F A7 =2t
TAZE @ 2L tFe] 4HAgGH A, “Arshel A9 FHY SR E AlRdEg s
He e FA, A4, 3599 JaAE £ FFALY Gy E Y7 o) #FA =,
Ar, Gejdge] @ FFVFY ALd5A 2%, WA, Holy ABEISA oo B
A& st A7y AT oA Gate] BEE Y- 974 #AH Feol zzeldnh
e o] Apie] #E AAPLL S 29

AR, A A7lof B3t WEL A% FAHL i Gl ALE Adske oju g
AANE 3t A @orz MHudkripe) APH EFAE A/|siA deva st ¥4
ool AdS Fratet

A, 3749 FeAgFd FIFALY GHE HF o]EFA T2, iy ANE
off #gh feje] sk A gto] opm g FPoldtn HorH Yt ALY B3 Aol =
7ve) A Qlo) JelE AR S Qe e £EHAN JARst GEiAul AL AT
A o) E giste REFE AFUL dye EFEA gErtes Aot} o] EAE #A9
R BAdA AL fFAHY o9 AoYrhin) vt FH Yol zpale] HFRA|ZRo] o}
W AR AR Ao A YHE Aleete A2 &,

AR, GefdEe] digt FE7IFY AMEEA 2L, IRl gA e Aol g
FE718Y AHEEANE H4sEa, 3715 AE Aol A= AMEErE A3
& Polnz Fdejety AU whof 3 xFo] FRYo] AAY njgoz ZHAZL
o]2]2] Alzhe] 3t HEjAIES A ALE HMETE Ao AW ohvig A
29 A EAZA A7l AolARE gHYL o] S XY FEHsHA A
A gk,

s, ME/N A Ao Bdg 288 =49 o217 YAt Missourii- B & 2Apa]
A, “SJAZE AA 205F o]de HotE dAFoltn WL TAY e ool didh
HelAeS & 7] Aol Helrt £dE Q= YAabel 9ste] HAAHoE A a2 %
o BFo 9ste] Hoprl AEE = A JFE AIILEE a7 4EL g
RAEMSHE BT Ao gate ®iobe] AUz, 254, HY A2 & F<1s)
ed ¥Bag o5z Halg AES AAGEER 7RSS YA o] FA #Hetd i

oL

9) o] AtAMz FiFEU(amicus)o]l 7880] F3A8 A Regents of the University of California v.
Bakke, 438 U.S. 265, 98 S.Ct. 2733, 57 LEd.2d 750 (1978) At o] 5818 2] 7128 Frsigd.
10) Maher v. Roe (1977), Poelker v. Doe (1977), Harris v. McRae (1980).
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stelgtAle] #3 vF e e A 5

< Y9 glo] 599 wARz} ’%ﬂE tol 7hestgth Rehnquist g €39 oo 9
3}H(White, Kennedy #AF §3) BE2 tA] A A BE7Ms o5 Bdg & A
AL AA S RE AA T ;Jc’i*i “Q ]2l AFH AFE & AL 47HL Rolx, ®
=AM ZAE AAT AL 87 AL ofdeE ot W YFT 52 FHe o
g AVE AR e A #E Irtoldw miasbE Jalel Azt Fet geole zhA
A Ao digk w7te] o] g FIANIEE Ho Jdutd, 2 JHFAE AGdddn #
So N, AZTIHEAE 2¥e T wg Ujgo] o ’ﬂ‘:‘] Roe #Z2 W84 4Fddn &
ZHE 3 e HAE FH

O'Connor #AbE o] Z=#e] Ao F23AAY, Roe FA] thgh FA ) AR
Abe o Ehs] Al gkekoh W 199299 Casey WAAA  FA4F Rgd 2o (undue
burden) Hl£E9] 7[H <l =2 o] #AA vlg HFP = ejoro] MAFItsAol
I HAE AFE AAskE 3le] ity ow AFEH ¥e ’401 ol ¢ ] EH"H’J
AEVs ARE ddsted {89 A4S AYES AAGEE asteE A ‘3"*
Sel Ao g et Bere A9 Ze] ofyra 9 #Ho] ofrg -3301‘4.

Scalia $Atyto] WA 02 Roe #4 % BT AP, 28 GHE A £
A e wshke] oju et F2pHQA APYAALE gho) ).

Webster Abzioll 4] Aq=9] 3¢ 7hggh -“lr 1= (Blackmun, Brennan, Marshall, Stevens %
AL Webster #HZo] AlAEe] A% 2RF JAWAd AYS &4AAn Hzstdot
btevens, TALE MissourisFiie] AL &e] Hel g Aedde ® ohe}, of® Ag4 g
g Ad - d5se gdHd AAe 2Rd £ 7] dEe £ Alze] AuwEe 23 4
gholety 33} 9) o},
of Ak WAIZQl Roe w79 HEL2 g% 7] W&ol Dworkinelyt Tribe 2-& 8z}
o] #ANA <ukx{el el A e RoeolAl &l® WA o] WAool Auia
B2 ¢kok}in

il

-

r

or

e

3. Roe %22 A &< (Planned Parenthood of Southeastern Pennsylvania v.
Casey)

1992 o] Y Y2 Casey HZAANAM 1%5¢F BYH6A fAHo] 99 Roe BZHS AY
ekt o] ARl A= PennsylvaniaFH o] #A 5 QUtl Casey #H9] Fo=2)t 548
AAHRATD, AEHQ] = #stg e oA glo] Aditis=o A(plurality opinion)ZF
o] ®Wol AAIFHAT diyl WAIEL Roe #ZL AAHoz ARFE 499 A}
(Rehnquist tH 9%, White, Scalia, Thomas WA Roe BA9 7R 2e S 148 2
o] FABlackmun, Stevens WAHE u¥old Uizl wiEo] vz 3o @A}
(O’Connor, Kennedy, Souter #AH2] gkufj7} o] HZA-S AAdA o] g} 352 WA}
T2 o] ARlelA 47 Fi 5438gl =AE AN HUA Roe BAY 7|2AH Ao 2
Fozn vdrdns gAdstcd 2AHY 928 ddaign, o #BA Fad Yae
SRl daey

11) Ronald Dworkin, “The Future of Abortion,” New York Review of Books (September 28, 1989), 47,
Tribe, el #, 230 4] A4 Tribe, 4 A, 25 £
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Az, AEE AET
right)E 7} o] Ad]
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A, w7hE AAY AlFo] PakRe Aot ARS A Agol L g QA3

v Tl M A&7 Hlold] tid HEIE FAT F

SEpTr o] #e 99 = g 58 WA} L}"r-474 GAdstaoh 29y 2
ARl =Ad disled s EP-’F"P—“] fATh O'Connor § 34 |ALE ‘B33t B5 8~
E'(undue burden test)E A Zatd}d. oln] Webster B4 O'Connor ©AF7} A A8t
B AW o] AJALZIEE Casey Ao A 2H9] T2AE At olEe AE %A ¢

Adg 23 Ag(fundamental

Qo] it Hobo] thaked )
= slste] BASE A Al 2

S BECIE R

Bvoap

= iy

- Eobe] MteEjel]l diF =7be) fAlE el 9labR mesuo] Apgo] e B

rES A e 3 4" sHEA, Roed AT 3RV BHES ARG

‘Hod R HAE'S, O'Connor BALS] Mol 9)3ldl, “AE%No]l gy Eolo] I
E Udt d4tEe] dejl AAH 4of(substantial obstacle in the path of a woman)&
AXEe FAolu aug 7 Z7rel e 7o) g e Aotk Al Erte] At
drbre] duigie] thste] AAA Lol E A4 k= T A A HE R E2aAe Mg
St Moty ke X e SEe FelHez dARgA Fdojatn Fhu)
e HEHE At i d474E BRI vEE FAe 7-74‘31 3 Aakiel A A
A depg A= FHolvt ZAE s nde A o g 2Fe 2gs
BHas AAAAE FAHA Fegw ?'%’ﬁc’]"]'ﬂ Eig= s

AA, HHYE Pennsylvania® R °] wWl el o =g diste] W g e, A
HAel diyde WAL wsith 1 FoAM $3 7?3’-'“— A 2} 8 3= —V‘}"ﬂﬂ] 7]%"'—"4“
T flol JdHAES ?J T

~
N I N

WAd GaFs Hgewry dee o

'3:9
o
in)

7HE A °‘“- 3 18*11 ujRtel mzby YAbF-ef diste], e A Al 24A17 Hol] 1 RE
F g W £ 2 REA Eojrt glod gam st iA=L & 5 QLR 3 F
B2 f3lelgn d°d =5 O’Connor & 399 HAER wﬂo} £ :_4«1 o] Bmel %o
Fo] mAgW Jaby-o] AEHel sl YR BFe 244 ¢ 37 9late 24
o] BAE Hushs 'APYE 894 A (judicial bypass procedure)g #/‘é, a9y wiEol
b W

U, A FAE SARE, AZREA, AABAN BAA Yol doke) AL
g 2A9 AR} 99, dotel ARGV, AN ko] o277 Fukg o
S 9Y, dee] WF ke 1EH AAE, ~*4s'+ Fopngol B¢ JEnzAY 5
of W JUE GAFES ¥ o7 23] F ARE A7t AT QAR YAFE

12) O'Comnor?) th=817, Blackmun, Stevens, Kennedy, Souter ¥4} 7Fst. Rehnquist o% $17, White,
Scalia, Thomas FAF = yhof,
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HANE Do oz AMHUT FRE ATLL Fo BoaAn UA drlad
RE Qi dejdgHe diste] £3E BHe ASE Aol ohdm BVIA/ o
Zoleh

Roe At#elA dad FFEA9d Blackmun AN SejA=d
ool iy JfAli= dZAAAMstrict scrutiny)o] webol 3w Roedl 3
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Roe ¥ o} Blackmun #AM} &4 GelE A A 2 Stevens BAE, HEo| Holg
AEN AN olde] FHE TAS S oA 3/}] ofejube y¥atyE A 2 7
A obf-E ZpAR B3 Bgeo] FoHa A BE £ XYPES -?1 Holetx B
Hop 1) 2ol 7h2a Rehnquist 9% 5 439 BAES Roe AL &A5d 24

FEI .10
nje
=
Q‘I_,
38 ¢
T

o2 WERobyt dtpn 3AHA, O'Connor 59 F3 Fgo

4. el Aol B 2 v #d

sl e s @9 AAE FA £ FAsted 224 okystm tejel d W
& FAS WIHE 4Es Bol AFHUDG. IHE AW AT AAY £
AAs) TAE el A PyollE AW, Fud g g 4L & 3l
dabie) g Ay AR 2AY £% Ak gz

A7) A HE) ojefe] AapH A B vAMuiNAe wHE FRER NS A
2] &) R-rthld)

D Fe £% 24 874
A4bE-o) w2 = vl QIS ol Xt dEje] thEle] Folg AL FAE =
a2 A4HRe]l At go] @ek ol e A 9 e|th 1S Casey B7(1992)0] A =

HA1& ool w9zt Al FAY S 27 A Aol A 1o B VZHAE 2
T8 7L Hdelgn sdlch

W dakbie] Gejel Ftate] Rro] FoE wAY oW AbHH 33 A2} (judicial
bypass procedure)ell A vl yiztz} Hejo] #BEte] 22T AAY £ e F 2HE] 4
FRTA SR E aehA] & APHFY FUdS VR 3 FAHE YPelrtle

13) Tribe 7% AADAPA A 33k Hog Az dggdonn T dgel Afxdoin Hrso
Roeoll A= AHE7F e *‘EM] o g 7”& J-& qlEdor gizdl, Caseyol M welrA7E 2HA 9
2o 3 et Pd 2Evhe #AE Yt gFeel Ik Aol Trbe, %o ) 247
L gpakell A 19929 o) #1729 o) E—L!oil JT& ulare) ghlo] fatae A 87, e pa 9y
Y a# olsteztista d)Eh g yetAAlEr Y= 1992 2 $ 94, ‘A7 ZelojwAlPe] - pjxo)
3?}641-73'@% AR - uEREPAT AH6E, 199, 115- 174°l| wuw A AAE Aol ok vlse]
3L Tribe, 949 A, 197-210; Ronald D. Rotunda & John E. Nowak, Treatise on Constitutional
Leaw, ?nd ed., Vol.3 (St Paul, Minn.: West Publishing Co., 1992), 327-357, 1994 Pocket Part, 53-61
Fa,
Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 96 S.Ct. 2831, 49 LEd.2d 783
(1976).
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olAge] wgd ARl deo] #sle oAl dejdA de] o R A TAT A
& 8% FHL FdelnhaD

W Aol Hed getel R F @ Wl $og Wl 2 oA Addd B4
o Fog WEE & fAHLAIEA A FHoj1

nl Rt B F g @ Ex niAddale A Geld AR oAbt BR RS
g AL AMEA FMExt FAHY de & G

SRl A Ede] mgdRe R ER FAY AL 27 AL fidely, vy
Ao A BEAE stz A HE] Alole] 48A17+E ZitE] R E & FAL WA JFe
FEANTE AMEA AYAHARE FAS D U wel et FHolth2o 1990 9] T ALA
2 Webster AHZ & st e B0t}

ngdatel GejE RFROA FAEE st Ao mAd
AEE P A 2h8A AYH HHE QA4F 3
c}’zl)

)Abol Al Akl diste] Gef A, Blole] WK Fo 3 ARATE 87sta, dat
FE o] ARE AFTLL F Fosoryt JHE AAT = UAER f‘s& T4 felelt 22
ﬂib’r o] ARATE WL F9o Fo 9L Casey HZNA HEHAT, SFAo|A

v el AddRz AP A d9EAE AR WE 7&]916}41 184 ﬂl““ nidd QlabEel o
PR ¥E BRI} 474 ARE Ayde 3 5o AL 27% 4L §dolgn
1%*5491%.

Ok

Aol Al #Ade] ofelo] opnd
2 &y 9uj=z 2=

2 #3179 AAEA 2.4
A wE FAYI QAR AL GAe] WA WasA Fe dHF wEE A
9g A gRolth Al #a Welrt YHE fated Arol AU w2 WAS £

gets Ae oheli Rgkr] wEo|th

HGAAt A ARREE Aste] dHt Bestn RUARIAGE ARYR
o auaEsAER IR BEBAF A e JATY deE AN 2Ae
53] 0] T} 24)

el Ui 2712 AL FAT AL FHo|gH

16) Bellotti v. Baird, 443 U.S. 622, 99 5.Ct. 3035, 61 1.Ed.2d 797 (1979).

17) HLL. v. Matheson, 450 U.S. 398, 101 S.Ct. 1164, 67 LEd.2d 388 (1981).

18) Planned Parenthood Association of Kansas City, Missouri, Inc. v. Ashcroft, 462 U.S. 476, 103 S.Ct.
2617, 76 L.Ed.2d 733 (1983).

19) Ohio v. Akron Center for Reproductive Health, 497 U.S. 502, 110 S.Ct. 2972, 111 L.Ed.2d 405 (1990).

20) Hodgson v. Minnesota, 497 U.S. 417, 110 S.Ct. 2926, 111 L.Ed.2d 344 (1990).

21) Martin D. Lambert v. Susan Wicklund et al,, 520 U.S. —~, 117 S.Ct. ——-, 137 L.Ed.2d 464 (1997).

22) Thornburgh v. American (.olkge of Obstetricians and Gynecologists, 476 U.S. 747, 106 S.Ct. 2169,
90 L.Ed.2d 779 (1986). ¥l=3lAl J4t7e] Helo digt Felo 88 ARs £ 74& Aol
I & Z2Z Akron v. Akron Center for Reproductive Health, Inc., 462 U.S. 416, 103 S.Ct. 2481, 76
LEd2d 687 (1983)7} it} 228 Danforth (1976)el A= wtx) Jatyte) o7t o |z dxpe) &
7hAje]l Wal B4 FHelAm mkl

23) Maher v. Roe, 432 U.S. 464, 97 S.Ct. 2376, 53 L.Ed.2d 484 (1977); Poelker v. Doe, 432 U.S. 519, 97
5.Ct, 2391, 53 L.Ed.2d 528 (1977).

24) Harris v. McRae, 448 U.S. 297, 100 S.Ct. 2671, 65 L.Ed.2d 784 (1980).
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