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Abstract

Institutionalization Plan for

Corporate Human Rights Due Diligence

Choi, Han Seok
Department of Law
The Graduate School of University of Ulsan

Traditionally, human rights have been developed in the direction of
responding to violations by state authorities. However, as the influence of
corporations has grown as much as that of the state in modern society,
human rights violations due to corporate activities have frequently
occurred. In order to solve this problem, business and human rights or
human rights management is emerging as a hot topic. There is now no
disagreement about the claim that corporations are responsible for human
rights. Then, how does human rights management work? The most
influential and representative international norm on human rights
management is the ‘Guiding Principles on Business and Human Rights’
written in 2011 by former UN Secretary-General John Ruggie. Regarding
business and human rights, John Ruggie presented three principles: the
state's duty to protect human rights, business' responsibility to respect
human rights, and access to relief. The state's duty to protect human
rights is to effectively deal with it through policies, laws, regulations, and
rulings to prevent human rights violations by corporations. A company's
responsibility to respect human rights means that a company must not
violate the human rights of others and must deal with the negative human
rights impacts of which it has been involved. Access to remedies means
that in the case of human rights violations by a company, the victim must
seek judicial and non-judicial remedies. A key means of realizing a
company's responsibility to respect human rights is 'human rights due
diligence'. Human rights due diligence means that a company examines in
advance whether its activities may infringe on the human rights of others,
and if there is such a possibility, it takes care to prevent human rights

violations from occurring by taking that into consideration and managing

- 137 -



the business, and the progress and results of such activities is an activity
that discloses. The characteristic of human rights due diligence is that
companies carry out procedures to prevent human rights violations in their
own activities in a proactive manner. Companies must conduct human
rights impact assessments, reflect the results of the assessments on
management, evaluate whether the results of management are effective,
and disclose information to stakeholders about this series of processes and
ensure their participation. The subject of human rights management is a
company, and it is also a company that conducts human rights due
diligence at a cost. In the early stage of human rights due diligence, it was
introduced in a way that required companies to voluntarily conduct human
rights management and human rights due diligence.

In fact, it is natural for companies to conduct human rights due diligence
in order to fulfill their responsibility to respect human rights, but it is
costly for companies. Therefore, there is no reason for companies to
voluntarily implement it, and in fact, the speed of spread has been very
slow. In order to solve this problem, the international community has
developed in the direction of forcibly accepting the responsibility of
respecting human rights by companies. There is already a movement to
introduce ‘human rights due diligence’ into legislation, especially in the EU.
In France, due diligence laws were introduced in 2017, and in Germany,
supply chain due diligence laws have been applied since this year. Foreign
human rights due diligence laws extend the scope of human rights due
diligence to the ‘supply chain’. The supply chain includes not only the
company itself, but also the places that supply raw materials and materials
to itself, related companies that use or sell products made by the company,
and subcontractors and subcontractors of the company.

A bill on human rights due diligence was also submitted in Korea. This is
the ‘Amendment to the Overseas Resources Development Business Act’
proposed in December 2022. This bill contains an obligation to conduct due
diligence on human rights and the environment in order to conduct
government-sponsored overseas resource development projects in “conflict
and high-risk areas.” Although the scope of applicable companies is
narrow, it is the first law in Korea to introduce human rights due diligence
as a duty. In Korea, discussions are under way to introduce due diligence
on human rights to all companies. The Human Rights Due Diligence Act is
a necessary piece of legislation to ensure that companies respect human
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rights and that victims of human rights abuses by them have access to
justice and remedies. In the thesis, it was emphasized that the Human
Rights Due Diligence Act should be introduced as soon as possible, and the
contents that must be included in the law were suggested by referring to
foreign legislative cases. In the bill, the state's duty to protect human
rights, the responsibility of business to respect human rights, and access
to relief, as suggested by the Guiding Principles on Business and Human
Rights, must be explicitly presented. Since Korea has yet to have a bill that
outlines the definition or content of human rights due diligence, the
standards and scope of human rights that companies must abide by and
definitions of terms related to human rights due diligence must be
included. All companies are subject to the Human Rights Due Diligence Act,
but they are different depending on the size of the company and the risk
of human rights violations. In addition, it was argued that an
implementation system to properly implement human rights due diligence,
the obligations of the state and local governments, and a remedy for the
rights of those who violated human rights are needed. Lastly, it was argued
that civil sanctions such as criminal sanctions, administrative sanctions,
and compensation for damages are necessary as legal sanctions to enforce
human rights due diligence. We must ensure that the Human Rights Due
Diligence Act does not become a paper tiger that does not bring real
positive change to people, or at worst, it does not become a new means of

greenwashing that companies can continue to cause harm and cover it up.
Key words: business and human rights, human rights management,

human rights due diligence, human rights due diligence law, corporate
responsibility to respect human rights, ESG
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